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STATEMENT OF QUESTION PRESENTED 


Does the evidence adduced in this case relating to cruelty 
warrant the granting of judgment of limited divorce to plaintiff. 

Did plaintiff contribute substantially to the upkeep of the family 
home, while not directly making payments to the purchase price of the 
family home, and if so how would the fact she made such contributions 
effect her rights to any interest in the home. 


When the Court denies granting divorce, or limited divorce, 


can the Court in the same action determine property rights between 


the parties? 
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APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 
United States District Court for the District of Columbia had 
jurisdiction under Title 16, Section 403, Code of Laws for the District 
of Columbia, re matters of divorce. 
Same Court had jurisdiction to determine property rights upon 
granting judgment for either limited or absolute divorce under Title 
. 16, Section 409, Code of Laws for the District of Columbia. 
This Court has jurisdiction of this appeal under Section 1291, 
Title 28, United States Code. 
STATEMENT OF CASE 
- The parties to this action were married to each other April 1, 
1935, at Shipman, Virginia, and no child was born of this union. 
= Plaintiff and defendant separated when plaintiff removed from 
the family home on September 9, 1954, and thereafter filed an action 
for limited divorce on the ground of cruelty. During the pendency of 
the action two years elapsed and plaintiff thereafter filed an amended 
and supplemental complaint with leave of Court to seek an absolute 
“a divorce on ground of constructive desertion, and this action came on 
for hearing on this latter pleading. 


In the pleadings of plaintiff she alleged she separated from 


defendant by reason of cruelty on March 31, 1951, but lived in same 





house, but separate and apart until September, 1954. 

In addition to seeking a divorce plaintiff sought a determination 
of property rights in the family home, 208 - 49th Street, N. E., in the 
District of Columbia, claiming substantial contributions to the main- 
taining of the home, and substantial contributions in the purchase of 
furniture. 

Defendant denied the charges of cruelty in his testimony, 
although admitting he pushed plaintiff on one occasion, and denied 
plaintiff made any contributions to the purchase of the family home, 
or furnishings, though admitting the plaintiff was gainfully employed 
throughout her marriage. 

That after the plaintiff removed from the family home on 
September 9, 1954, defendant changes the locks on the home, and did 
not give a key to plaintiff, and neither party sought a reconciliation 
thereafter. 

The trial Judge denied granting either an absolute or limited 
divorce to plaintiff, and dismissed the action, but in the same order 
endeavored to determine property rights by decreeing defendant to 
the sole owner of the family home, and furnishings in the same, refusing 


to make any allowance to plaintiff for her contributions towards the 


maintenance of the home, and the purchase of furniture, all of which 


furniture has continued to be in the home, entirely disregarding 





contributions made by plaintiff. The Court made no finding as to the 
extent of the contributions of plaintiff or the extent of her contributions 
in the maintenance of the home. 
STATUTES INVOLVED 
Title 16, Sections 403 and __ of the Code of Laws for the 


District of Columbia. 


STATEMENT OF POINTS 


The Court erred in failing to grant plaintiff a divorce on ground 
of constructive desertion. 

The Court erred in vesting the entire property of the parties 
hereto to the defendant, in that; (a) the Court did not determine the 
extent of the contributions of plaintiff in the upkeep and the maintenance 
of the home and property; (b) failed to make any equitable division of 
the property, or furnishings and furniture therein; and (c) in failing to 
make an equitable division of same. 

SUMMARY OF ARGUMENT 

1. The Court erred in dismissing the action herein. 

2. The Court erred in divesting plaintiff of any interest in the 
real estate and personal property, that is, furniture and furnishings in 
the family home. 

3. The Court erred in failing to make an equitable division of 


the real and personal property involved. 





ARGUMENT 

The conduct of the defendant justified plaintiff in removing her- 
self from the defendant; that plaintiff was treated in a cruel manner by 
defendant, and as a result of said conduct, that is, assaults, plaintiff 
sought medical treatment and advice, and the advice she received from 
the physician was that she leave the defendant, which she did; plaintiff 
received several assaults from defendant. Defendant admitted one of 
the assaults (pgs. 78 and 109); defendant wrongfully accused plaintiff 
of associating with another man, and which accusation was in the 
presence of another person, who also testified as to this accusation, 
made without justification or excuse. 

Erma Hogan, as witness in her own behalf, testified that she 
separated from defendant March 31, 1951, (p. 8), by reason of cruelty 
which affected her nerves so bad that she required medical care, and 
was advised by Dr. Thornton to leave (p. 8); plaintiff was under the 
care of Dr. Thornton since 1950 (p. 9); cruelty consisted of divers 
assaults and accusations; that at the time of separation defendant had 
struck her with his fist, breaking her glasses (p. 10); that on another 


occasion defendant struck her in the face requiring medical attention 


by Dr. Thornton (p. 12), said assaults being without justification (p. 12); 


that defendant would strike her when she did not agree with him (p. 12), 


and plaintiff felt that she could not continue living with defendant without 








fear of receiving bodily harm (p. 12); Plaintiff had nothing to cause her 
to be nervous or upset other than her domestic situation (p. 13); Plaintiff 
was accused of associating with a male, plaintiff denying said association 
with another (p. 14), and said accusation was in the presence of another. 
Defendant admitted that he struck (or pushed), but in any event assaulted, 
plaintiff when he accused her of being deceitful and having pushed her, 
causing her to fall on the bed (p. 78), and this was the result of "no more 
than usual" argument (p. 109). Defendant further testified that "We had 
trouble all the way along" (p. 109). Waltenberg vs. Waltenberg, 54 
U.S. App. D. C. 383, 298 F. 842. Kimmell vs. Kimmell, 84 U.S. App. 
D.C. 177, 171 F. 2nd 340. 

When the parties separated plaintiff did not remove any furniture 
and furnishings, although the furniture and furnishings were purchased 
by her (p. 15), except two pieces he purchased. In September 1954, 
defendant changed the locks in the doors and plaintiff was unable to enter 
the house, but her furniture and furnishings remained in the home. 
Plaintiff bought all the furnishings in the home and paid all the utility 
bills (p. 17), bought her own clothing (p. 20), bought the food for both 
herself and defendant (p. 20). During her entire marriage plantiff 
was regularly employed at an income of $208. and more per month 
(p. 19), and spent her wages and earnings on the house, its upkeep, 


and food and clothing. Defendant did not give her one penny (p.19 and 


21),, and never bought her any food or clothing (p. 20). Plaintiff 


did not save any of her earnings from marriage to date of leaving the 
home (September 9, 1954), as she paid the household bills (p. 23). 
While plaintiff was paying bills defendant was saving his money (p. 34). 
Reilly vs. Reilly. 86 U.S. App. D.C. 345, 18 F. 2nd 108. 

SADIE RICHARDSON, being called as a witness for the 
plaintiff, testified: 

That she knew both plaintiff and defendant; that on one occasion 
when she visited the home of the parties hereto, about the year 1945, 
when plaintiff was ill, defendant after being asked what the reason was 
for something happening between plaintiff and defendant, and ata 
time was plaintiff was crying, defendant told this witness that his wife 
has been associating with another man, and had been having meals 
together with this other man. This witness denied the charge against 
plaintiff by her husband (p. 40); this witness told defendant that she 
knew the charge was false, and said that she knew it was false (p. 41). 
This witness knew of her own knowledge that the charge was untrue 
(p. 42); that at the time of the separation of the parties plaintiff's 
condition was that she was "awfully nervous" (p. 42). 

DR. ALVIA G. THORNTON, being called as a witness for 


plaintiff, testified: 





That he is a practicing physician in the District of Columbia, 
and has been for 16 years; that he has known plaintiff since 1950 (p. 48); 
that he performed surgery upon her at that time (p. 49); that her re- 
covery wasn't as rapid as the Doctor thought it should be, and he 
thereupon questioned her as to her emotional disturbances, which she 
had; that the disturbance was that she and her husband were not getting 
along (p. 49); that he believed the history of her case as related by her, 
after he sought to determine the reason why she wasn't recovering 
(p. 52); that he treated plaintiff for bruises and abrasions in 1951 (pgs. 
52 and 53); that he treated her for contusion of the face, that is, a 


bruised area over the maxills, as a result of being struck by her 


husband (p. 53), and sent her for x-ray picture to be taken (p. 53). 


Plaintiff has been employed during her entire period of marriage 
using her income to maintain the family home, paying the household 
bills, and purchasing furniture and furnishings, and defendant is 
presently benefiting to the fullest extent as plaintiff has been denied 
any interest in either the real estate or in the personal property enumerated 
herein, and without the Court making any equitable division in favor of 
plaintiff. 

Plaintiff contends that in the event the Court denies granting a 
divorce, either limited or absolute, that then and in that event there can 


be no determination of property rights in that action. 








CONCLUSION 
For the foregoing reasons it is apparent that the Court below was 


in error in failing to award plaintiff a divorce and in making a determina- 


tion of property rights when denying divorce; or in the alternative, that 


in no event could the Court deprive plaintiff of an equitable division of 
said property. 


Respectfully submitted, 


JOHN J. O'BRIEN, 
Attorney for Appellant. 
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APPENDIX 
Case No. 13, 748 


UNITED STATES DISTRICT COURT FOR: THE DISTRICT OF COLUMBIA 


ERMA HOGAN ) 
80 You Street, N. W. 
Washington, D. C. ) 
Plaintiff, ) CIVIL ACTION No. 3829-54 
-vs- ) FILED Sept. 9, 1954 
JOHN R. HOGAN ) 
208 49th Street, N. E. 
Washington, D. C. ) 
Defendant. ) 


COMPLAINT FOR LIMITED DIVORCE 
(Cruelty) 


1. Plaintiff and defendant are citizens of the United States and 
residents of the District of Columbia and have been for more than one 
year next preceding the filing of this suit. 

2. The parties were married on, to wit, April 1, 1935, at 
Shipman, Virginia. There were no children born of said marriage. 

3. The defendant has been pursuing a course of cruel treatment 
against the plaintiff for more than three years. On, to wit, June 1952 
the defendant struck the plaintiff about her face and head causing severe 
bruises and also broke her glasses. 

4. On, to wit, December 1952 the defendant hit the plaintiff 
on her face with his fists and gave her a black eye. Plaintiff was re- 


quired to be treated by a physician because of said injuries. 


5. On many occasions the defendant has threatened the plaintiff 


with bodily harm, had refused to permit her to use the telephone in the 


house of the parties, stated on many occasions that he did not want the 
plaintiff in the house and that he would do everything he could to get her 
to vacate the home of the parties. 

6. The plaintiff lost weight and suffered extreme nervousness 
and pain because of the constant cruel treatment of the defendant and 
found it necessary to vacate the home of the parties on, to wit, Sept- 
ember 9, 1954, because she could no longer endure the cruel treatment 
from the defendant. 

7. Plaintiff and defendant are the owners of premises known 
as 208 49th Street, Northeast, as tenants by entirety. This home was 
purchased in 1948 and plaintiff contributed substantially to the down 
payment of said property and also contributed towards the payments 
on the notes. 

8. Plaintiff avers that the parties have not lived together nor 
cohabited as husband and wife since, to wit, June, 1951. 

WHEREFORE the premises considered plaintiff prays: 

1. That process issue from this Honorable Court compelling 
the defendant to answer this suit. 

2. That upon final hearing of this matter the plaintiff be 


awarded a judgment of limited divorce on grounds of cruelty. 





3. That pendente lite and permanently the defendant be enjoined 
from molesting the plaintiff and be ordered to vacate the premises owned 
by the parties. 

4. That the property rights of the parties be determined by the 
Court. 

). For such other and further relief as to the Court may seem 


just and proper. 


/s/ Joseph A. McMenamin /s/ Erma G. Hogan 
Joseph A, McMenamin ERMA G. HOGAN, Plantiff 
Attorney for Plaintiff 
426 Fifth Street, N. W. 
DISTRICT OF COLUMBIA, SS: 

ERMA HOGAN, being first duly sworn on oath deposes and 
says that she has read the foregoing complaint by her subscribed and 
understands the contents thereof; that the matters and things therein 


stated of her own knowledge are true and those stated upon information 


and belief she believes to be true. 


/s/ Erma G. Hogan 


SUBSCRIBED AND SWORN to before me this 9th day of September, 1954. 


/s/ Carli. Mills 
Notary Public, D. C. 


My com. expires Nov. 15, 1955. 


KOK OK OK OK 








ANSWER TO COMPLAINT 


(Filed Sept. 23, 1954) 


Comes now the defendant, John R. Hogan, and for answer to the 
complaint filed herein, states as follows: 

1 and 2. Defendant admits the allegations set forth in paragraphs 
numbered one and two. 

3 and 4. Defendant denies the allegations set forth in paragraphs 
three and four; and for further answer to the said paragraphs, states 
that plaintiff and defendant lived and consorted together as husband 
and wife up to within one month of the date of filing of this suit. 

5. Defendant has never threatened the plaintiff with bodily harm; 
the only restriction defendant has requested as to the use of the telephone 
is to tell plaintiff not to use the phone for long periods of time because 
it is a party line and the telephone company had called to ask that the 
phone not be tied up unnecessarily long; further, defendant had often 
requested plaintiff to ask Mrs. Miller not to call, so much, late at 
night. 

6. Defendant is without knowledge as to any lost weight or 
nervous tension on the part of plaintiff and for further answer states 
that if any exists it antedates defendant’s marriage and during the 
five-year interlude that plaintiff and defendant were separated; plaintiff 
left the home upon her own volition, probably encouraged by her in- 


ability for the duration of the marriage to be congenial and in other 


respects compatible as far as the defendant herein is concerned. 

7. Defendant and plaintiff hold title as tenants by the entireties 
to the premises at 208 Fourth-ninth Street, N. E., but the defendant 
paid the entire down payment and monthly trust notes by himself; 
neither the plaintiff nor anyone in her behalf has paid any monies 
toward the purchase of the premises; defendant included plaintiff's 
name on the deed solely because she was his wife. 

8. Defendant denies the allegations of paragraph eight. 

WHEREFORE, the premises considered, defendant prays that 


the complaint be dismissed. 


_/s/ John QO, Hogan__ 
John R. Hogan 


DISTRICT OF COLUMBIA, SS: 

JOHN R. HOGAN, being first duly sworn on oath, deposes and 
says that he is the defendant in the above cause; that he has read the 
foregoing answer by him subscribed and knows the contents thereof; 


and that the same is true to his best knowledge, information and belief. 


/s/ John O, Hogan 
~ John R. Hogan 
Subscribed and sworn to before me 
this 22nd day of September, 1954. 


/s/ William A, Finney, Jr. 
Notary Public, D.C. 





A copy of the foregoing answer was mail to Joseph A. McMenamin 


attorney for plaintiff, 426 Fifth Street, N. W., this 23rd day of 


September, 1954. 


/s/ Wesley S. Williams 
Wesley S. Williams 
Attorney for Defendant 
506 Fifth Street, N. W. 
NAtional 8-4054 


* KX KK * 





AMENDED COMPLAINT FOR ABSOLUTE DIVORCE-DESERTION, ETC. 


Plaintiff, ERMA G. HOGAN, an adult citizen of the United States 
and resident of the District of Columbia, for more than two years preced- 
ing the filing of this amended complaint, in her own right, sues the defen- 
dant JOHN O. HOGAN, likewise an adult citizen of the United States and 
resident of the District of Columbia, in his own right, for relief as 
provided in Title 16, Sections 403, 410 and 415, Code of Laws for the 
District of Columbia. 

2. Plaintiff and defendant were lawfully intermarried April 
1, 1935, at Shipman, Virginia; no child has beenborn of this marriage. 

3. Plaintiff charges that during the period of time that she and 
defendant lived together as husband and wife she did everything in her 
power for the comfort and welfare of the defendant and his home, but 
notwithstanding said disposition as aforesaid, defendant committed the 
grievances as hereinafter related. 

4. Plaintiff charges that the defendant has treated her in a cruel 
and inhuman manner, threatening her with bodily harm, and did make 
known to plaintiff that he had another woman who had a child of which 
he was the father; that as a result of said conduct as aforesaid, plain- 
tiff was made ill and was compelled to separate from the defendant for 
the good of her health and her safety, believing that she could no lorger 


live and cohabit with the defendant without prejudice to her health, 


and therefore plaintiff did separate from the defendant during the month 
of September, 1951, the desertion charged herein being constructive 
desertion. 

5. Plaintiff further charges that for a long period of time the 
defendant has failed to support and maintain your plaintiff, although 
able financially so to do, in that defendant has contributed no sum to 
your plaintiff and neither has he furnished the means of support or for 
purchase of necessities for a period of more than one year preceding 
the filing of this complaint. 

6. Plaintiff says that she and the defendant are buying the 
home, the premises 208 - 49th St., N. E., and says that said premises 
are owned jointly by your plaintiff and defendant; that at the time of 
the filing of this complaint your plaintiff is away from the premises 
by reason of threats to do her bodily harm, which threats were made 


by the defendant. 


7. Plaintiff avers that by occupation defendant has a lucrative 


income, being the owner of an automobile repair shop. 

8. Subsequent to the month of September, 1951, the parties 
hereto have resided at 208 - 49th St., N. E., in the District of 
Columbia. 

WHEREFORE, the premises considered, plaintiff prays: 


1. That process issue herein. 





2. That plaintiff be awarded an allowance of alimony and/or 
maintenance pendente lite, and that upon final hearing said award be 
made permanent. 

3. That your plaintiff be awarded a judgment of absolute 
divorce from the defendant by reason of constructive desertion. 

4. That your plaintiff be awarded permanent maintenance. 

0. That property rights be determined in the property referred 
to in paragraph six hereof. 

6. That your plaintiff be awarded an allowance of counsel fee 
and Court costs herein. 

7. For such other and further relief as to the Court shall be 


deemed meet and proper. 


/s/ John J. O'Brien /s/ ERMA G. HOGAN 
JOHN J. O'BRIEN 

Attorney for plaintiff 

Evans Building 


DISTRICT OF COLUMBIA, _SS: 
ERMA G. HOGAN, being first duly sworn on oath according to 
law, deposes and says that she has read the foregoing complaint by her 


subscribed and that she knows the contents thereof; that the matters and 


things therein stated are true to the best of her knowledge and belief. 


/s/ ERMA G. HOGAN 


Subscribed and sworn to before me this 7th day of October, 1954. 


/s/ 
Notary Public, D. C. 
* KX KX *K 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


NOTICE OF APPEAL 


(Filed Feb. 2, 1957) 


Notice is hereby given this 2nd day of February, 1957, that 
plaintiff, ERMA HOGAN, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this 
Court entered on the 3rd day of January, 1957 in favor of defendant, 


5 JOHN O. HOGAN, against said plaintiff. 


/s/ John J. O'Brien 
Attorney for Plaintiff 
Evans Building 


Attorney for defendant: 
Wesley S. Williams 
506 5th Street, N. W. 
Washington, D. C. 


OK 


DESIGNATION OF RECORD 


(Filed Feb. 25, 1957) 


Complaint for limited divorce filed September 9, 1954. 

Answer of defendant to complaint, filed September 23, 1954. 

Order granting leave to amend complaint, filed November 24, 1954. 
Amended complaint, filed December 7, 1954. 

Judgment dismissing amended complaint, filed January 3, 1957. 
Notice of Appeal, filed February 2, 1957. 


This designation of record, filed February 25, 1957. 


/s/ John J. O'Brien 
JOHN J. O'BRIEN 
Attorney forPlaintiff 
Evans Building 


Copy hereof was mailed, postage prepaid, to defendant's attorney of 


record, this 25th day of February, 1957. 


/s/ John J. O'Brien 
Attorney for Plaintiff 


* * * K * 
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JUDGMENT 
(Filed Jan. 3, 1957) 


This cause having come on to be heard and hearing had on the 
Amended Complaint filed herein, and it having been established by 
competent evidence that: (1) Plaintiff and defendant are citizens of 
the United States and residents of the District of Columbia and have 
been such for more than two years next preceding the filing of this 
cause; (2) that the plaintiff and defendant were married in Shipman, 
Virginia, on April 1, 1935; (3) that on September 9, 1954 the plaintiff 
upon her own desire, left the home at 208 - 49th Street, N. E., and 
took up residence elsewhere in the District of Columbia, returning 
periodically to the 208 - 49th Street, N. E. , address during the 
absence of the defendant herein up to April, 1956; (4) that the plaintiff 
and defendant are joint tenants of the property lot S. 16 Ft. 68 N. 

1/2 of 69 Total of 28.5 Fts. frontage by 106 Fts. depth. in Square 5141 
with improvements thereon known as No. 208 49th St., N. E.; (5) 

that the defendant, John O. Hogan, made all payments on the purchase 
of the property; (6) that the plaintiff, Erma G. Hogan, failed to prove 
the material allegations of her Amended Complaint filed herein, there- 
fore, it is by the Court this 3rd day of January, 1957, 

ADJUDGED, ORDERED AND DECREED: That the Amended 
Complaint for a divorce upon the ground of desertion for two years be 


and the same is hereby dismissed. 
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It is Further ADJUDGED, ORDERED and DECREED that the 
title to the property jointly owned by plaintiff and defendant is vested 
with the defendant, said property being known as Lot S. 16 Ft. 68 1/2 
of 69 Total 28.5 Fts. frontage by 106 Fts. depth in Square 5141 with 
improvements thereon known as No. 208 - 49th St., N. E., and that 
Ned Alston Perry, Esq. and William A. Robinson, Esq. be and they 
hereby are appointed trustees to transfer the title to the said property 
to the defendant, John O. Hogan. 

It Is Further ORDERED, that the defendant, John O. Hogan, pay 
to John J. O'Brien, Esq. , counsel for the plaintiff, the sum of Two 


Hundred ($200. 00) Dollars as counsel's fee. 


/s/ H. S. Schweinhaut 
JUDGE 


Copy of the foregoing Judgment 
mailed to Mr. John J. O'Brien, 
Evans Building, counsel for the 
plaintiff, this 18th day of 
December, 1956 


/s/ Wesley S. Williams 
Wesley S. Williams 
Attorney for Defendant 


